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(312)642-4414
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BEFORE THE ILLINOIS POLLUTION CONTROL BOARD

PEOPLEOF THE STATEOF ILLINOIS, )
by LISA MADIGAN, AttorneyGeneralofthe ) OFFICE
Stateofillinois, ) z

Complainant,

v. ) • PCBNo. 04-207
)

EDWARD PRUIM, anindividual, and )
ROBERTPRUIM, anindividual, )

)
Respondents. ).

RESPONDENTSEDWARD PRUIMAND. ROBERT PRUIMS’ AMENDED MOTION
FOR LEAVE TO FILE THE ATTACHED REPLY

RESPONDENTS,EDWARDPRUIMandROBERTPRUIM,by andthroughtheirattorneys

LAROSE& BOSCO,LTD. herebymovetheBoardfor leaveto file theattachedreply(Exhibit A)

andin supportthereof,stateasfollows: • •

1. OnSeptember1-0, 2004,Respondentsfiled amotionto dismissthecomplaintflied

bythePeopleoftheStateofIllinois in theabovematter.

2. Pursuantto BoardruleSection101.500(d),Complainant’sresponsewastohe filed

on September24, 2004. DuringatelephonicstatusconferenceonSeptember30, 2004,over

Respondents’objection,HearingOfficerBradleyHallorangrantedComplainant’soralmotionto file

its responselate,on October4, 2004.

3. • During thetelephonicstatusconference,HearingOfficerHalloranindicatedthat

therewasa possibilitythattheBoardcOuld considerRespondents’motionto dismissasearlyas

Thursday,October7, 2004. At the directionof HearingOfficer Halloran,Respondentsfiled a
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Motion for Leaveto File aReplyonOctober5, 2004without actuallyfiling theReplyitself. (See

Exhibit B).

4. OnWednesday,October13, 2004,counselforRespondentscontactedHearing

Officer Halloran to determinewhen a ruling on the motion for leaveto file a reply would be

forthcoming. At that time, Hearing Officer Halloran directedcounsel to file its reply for

consideration.

5. Respondentsherebyfile theattachedreplypursuantto 35 fll.Adm.Code101.500(e)

whichpermitsthefiling ofareplyif materialprejudicewould result.

WHEREFORE,RespondentsEDWARDPRUIM andROBERTPRUIMrespectfullyrequest

that theBoardgrantthemleaveto file the attachedreplyin theabovematter.

Respectfullysubmitted,

~ ~ -~_

~
OneofRespondent’sattorneys

MarkA. LaRose
ClarissaC. Grayson
LAROSE& BOSCO,LTD.
200 NorthLaSalle Street
Chicago,IL 60601
(312)642-4414
Fax (312)642-0434
AttorneyNo. 37346
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BEFORE THE ILLINOIS POLLUTION CONTROL BOARD

PEOPLEOF THE STATE OF ILLINOIS, )
)

Complainant, )
)

vs. ) PCBNo. 04-207
) (Enforcement)

EDWARD PRU]M, an individual, and )
ROBERTPRUIM, anindividual, )

Respondents. )

RESPONDENTSEDWARD PRUIM AND ROBERT PRUIM’S REPLY TO
COMPLAINANT’S RESPONSETO RESPONDENTS’ MOTION TO DISMISS

COMPLAINT

Respondents,EDWARD PRIJIM and ROBERT PRUIM, (referredto collectively as

“Respondents”or “the Pruims”, or individually as“Edward Pruim” or “RobertPruim”) by and

throughtheirattoineys,LAROSE& BOSCO,LTD., andin replyto thePeopleoftheStateof

Illinois’ (“People”or“Complainant”)responsetoRespondents’MotiontoDismiss,stateasfollows:

I. Standard for Filing a Reply Brief

Therightto fileaReplybriefin theillinois PollutionControlBoard(“Board”) isnotabsolute

andwill bepennittedby the Boardonly upon a showingthat its purposeis to preventmaterial

prejudice.35 Ill.Adm.Code101.500(e).Inthepresentmatter,materialprejudicewouldresultif the

Board adoptsthe proposedlegal standardsas set forth by Complainantin its Responseto

Respondents’Motion to Dismiss.

THIS FILING IS SUBMITTED ON RECYCLED PAPER
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II. Argument

In its Responseto Respondents’Motion to Dismiss, Complainanturgesthe Board to

determinethat simplybecausetheMorris CommunityLandfill is locatedin theThird Appellate

District, theBoardshouldnotconsideranyothercasesfrom outsidethatdistrict.(People’sResponse

Brief,pp. 4 and5). Complainantcitesabsolutelynolegal authorityfor thispropositionfortheclear

reasonthat thereis none.Complainantbasesits argumenton its “belief’ that this is appropriate.

(People’sResponseBrief,p. 4). Complainanthasprovidedno supportforits “belief’ thattheBoard

is boundby aThird AppellateDistrict decisionandthatit shouldnot considercaselaw from other

districts.

Complainantis arguingthat the Pollution Control Board shouldonly considera Third

District casebecauseofthelocationofthelandfill. Whatthismeanspracticallyis that Complainant

is attemptingto seeto it that the Board consideronly Peoplev. C.J.R.Processing.Inc., 269

Ill.App.3d 1013,647 N.E.2d1035 (3’~”Dist. -1995),and ignore theonly othertwo illinois casesto

addresstheissueofofficer liability, bothofwhichweredecidedthisyear:Peoplev. Agpro.Inc., 345

ill.App.3d 1011, 803 N.E.2d1007 (21~~~Dist. 2004)andPeoplev. Tang,346 ill.App.3d 277, 805

N.E.2d243 (1St Dist. 2004).

It is importantto notethatin theeventthis matteris heardby theThirdDistrict Appellate

Court,eventhatcourtwouldnotbe requiredto follow its almosttenyearold decisionin Peoplev.

C.J.R.Processing.Inc. andignoretherecentdevelopmentsin its sistercourts. No appellatecourt

in illinois is “inescapablyboundby [its] previousdecisions.”Schranierv. TigerAthleticAssociation

ofAurora,2004WL 2029938,*2 (Ill.App.2 Dist.). Courtsarenotrequiredto “blindly follow” its

own precedents.~, citing In re Application of CountyTreasurer,292 Ill..App. 3d 31, 315, 685

N.E.2d656 (1997).
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Theprimaryissuein C.J.R.Processing,Inc., atits timeacaseoffirst impressionin Illinois,

waswhetheracorporateofficercouldbeheldindividuallyliableioracorporation’sviolationsofthe

illinois EnvironmentalProtectionAct (“theAct”) whenheorsheis personallyinvolvedoractively

participatesin thoseviolations. 269Ill.App.3d 1013,1015,647N.E.2d1035,1037. Thecourtheld

thatcorporateofficers couldbeheld liableandwhile finding thatthisparticularofficerwas liable,

concludedonlythatthecomplaint“adequatelyalleged[theofficer’s] personalinvolvementoractive

participationin theactivitieswhich causecLtheviolations.” 169 Il1.App.3dat 1018,647 N.E.2dat

1038. All thatC.J.R.reallystandsforis thepropositionthatacorporateofficercouldbeheldliable.

Id.

BothbeforeandafterC.J.R.wasdecidedby the Third District in 1995,numerousfederal

casesaddressedthe same issue in far greaterdepth than C.J.R.. As discussedin detail in

Respondents’Motion to Dismiss,thosecasesinclude:U.S. v. Bestfoods,524 U.S. 62, 72 (1998),

Arstv. Pipefitters,25 F.3d417, 421 (
7

thCir.) andBrowning-Ferris.Inc. v. TerMaat, 195 F.3d953,

958 (
7

t1~Cir. 1999). Without rearguingthemeritsof thosecases,it is importantto notethat the

Illinois courts,in theFirst andSecondDistrict, recentlytookup wheretheThirdDistrict left off.

ThecasesPeoplev. Tang,346ill.App. 3d277,805N.E.2d243(1StDist. 2004)andPeoplev. Agpro,

345 Ill.App.3d 1011, 803 N.E.2d1007(2’~Dist. 2004)bothanalyzedin detailexistingcaselaw,

including Peoplev. C.J.R.Processing.Inc.,269 Ill.App.3d 1013,647N.E.2d1035(3’~Dist.1995).

TheFirst District in Peoplev. Tangdeterminedthattheplaintiff mustallegefactsestablishingthat

thecorporateofficerhadpersonalinvolvementoractiveparticipatiDnilrtheactsresuhingin liability,

not just that he had personalinvolvement or active participationin the managementof the

corporation.Peoplev. Tang,346ill.App. 3d277,289,805N.E.2d243,253~54(15tDist. 2004).The

SecondDistrict in Peoplev. Agpro found“instructive” the decisionBrowning-Ferris.Inc. v. Ter
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Maat,wheretheSeventhCircuit heldthatpersonalliability wouldattachwhere~n~uffterpersoriuliy

operatedalandfillratherthanmerelydirectedthebusinessofthecorporation.Peoplev. Agpro,Inc.,

345 Ill.App.3d 1011,1028,803 N.E.2d1007,1019(2~Dist.2004);citingBrowning-Ferris,Inc. v.

TerMaat, 195 F.3d853, 956 (
7

th Cir. 1999).

III. Conclusion

ContrarytowhatComplainant“believes”,theBoardisnotboundbyaThirdDistrict decision

simplybecausethatis thedistrictwherethelandfill is located.Complainanthascitedabsolutelyno

legalauthorityin supportof its “belief’. TheBoardcanandshouldconsidertheFirst andSecond

District decisionsPeoplev. Tang,346 Ill.App. 3d 277, 805N.E.2d243 (1St Dist. 2004)andPeople

v. Agpro.Inc., 345 Ill.App.3d 1011, 1028,803 N.E.2d1007, 1019(2~~dDist.2004).

WHEREFORE,RespondentsEdwardPruimandRobertPruimrespectfullyrequestthatthe

Boardgrantits Motion for Leaveto File aReplyin thepresentmatter,considertheattachedreply

andgrantRespondents’Motion to Dismiss.

RespectfullySubmitted,

OneofRespondent’sAttorney
MarkA. LaRose
ClarissaC. Grayson
LaRose& Bosco,Ltd.
200 NorthLaSalleStreet,Suite2810
Chicago,IL 60601
(313)642-4414
AttyNo. 37346
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• BEFORETHE ILLINOIS POLLUTION CONTROLBOAR~ECE 1VE o• • . LERK S OFFICE

PEOPLEOF TEESTATE OFILLINOIS, ) OCT -5 20(J4
byLISA MADIGAN, AttorneyGeneralofthe )
Stateofillinois, ) STATE OF ILLINOIS

) ‘-OlIution Control Board
Complainant, )

)
v. ) PCBNo.04-207

)
EDWARDPRUIM, anindividual,and )
ROBERTPRTJIM,anindividual, )

)
Respondents. . • • )

RESPONDENTSEDWARD PRUIM AND ROBERT PRUIMS’ MOTION FORLEAVE
TO FILE AREPLY

RESPONDENTS,EDWARDPRTJIMandROBERTPRUIM, by andthroughhisattorneys

LAROSE& BOSCO,LTD. herebymovetheBoardfor leaveto file areplyandin supportthereof,

~tatesasfollows: . • .

1. On September10, 2004,Respondentsfiled amotionto dismissthecomplaintflied

bythePeopleoftheStateofIllinois in theabovematter.

2. Pursuantto Boardrule Section101.500(d),Complainant’sresponsewasto befiled

on Septeinber24, 2004. D uring a telephonicstatusconferenceon S eptember30,2004,over

Respondents’objection,HearingOfficerBradleyHallorangrantedComplainant’soralmotiontofile

its responselate,on October4, 2004.

3. Duringthetelephonicstatusconference,HearingOfficerHalloranindicatedthat

•therewasapossibilitythat theBoardcouldconsiderRespondents’motionto dismissasearlyas

Thursday,October7, 2004.
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4. WhileRespondentsonlyreceivedtheComplainant’sresponseyesterday,October4,

2004,theywould like toreservetherightto file areplypriorto theBoard’sconsideringtheirmotion

to dismiss.

5. While Respondentshavenotyethadtheopportunityto fully reviewComplainant’s

response,Respondentsarefiling thecurrentmotionforleaveto file areplyin ordertoprotecttheir

right to do sopriorto thenextBoardhearingcurrentlyscheduledfor October7, 2004.

WHEREFORE,RespondentsEDWARD PRIJIMandROBERTPRTJIMrespectfuilyrequest

that theBoardgrantthemleaveto file areplyin theabovematter,if theychooseto do so, onor

beforeOctoberi’8, 2004.

Respectfullysubmitted,

• -. •: • ;• ___________

• • • • neofRespondent’sattorneys •U • •

MarkA. LaRose
ClarissaC. Grayson
LAROSE& BOSCO,LTD.
200NorthLaSalleStreet
Chicago,IL 60601
(312)642-4414
Fax(312)642-0434
AttorneyNo. 37346

• 2



CERTIFICATE OF SERVICE

Theundersigned,an. attorney,on oathstatesthat shecausedto beserveda copyof the
foregoingRESPONDENTSEDWARD PRUIM ANT) ROBERT PR[UIM’S MOTION FOR
LEAVE TO FILE A REPLY to thefollowingpartiesofrecord,byplacingsamein theU.S.Mail,
postageprepaidthis 5~dayofOctober,2004:

Mr. ChristopherGrant
EnvironmentalBureau
AssistantAttorneyGeneral
188 WestRandolphStreet,

20
th Floor

Chicago,IL 60601

Mr. BradleyHalloran
HearingOfficer
illinois Pollution ControlBoard
100W.RandolphStreet,Suite11-500
Chicago,]L 60601

• ••. • • • • __________

AttorneyforRespondent

MarkA. LaRose
ClarissaC. Grayson
AttorneyNo. 37346
LaRose&Bosco,Ltd,
200N. LaSalle Street
Suite2810
Chicago,IL 60601
(312)642-4414




